Choosing an Executor

Creating an estate plan requires you to put on your decision-
making cap. You'll obviously need to make decisions about the
distribution of your assets. Y ou will aso need to spend some time
choosing the person (or institution) to be in charge of your assets
after you're gone: the executor of your will.

The law requires an executor because someone must be

responsible for

?  collecting the assets of the estate,

?  protecting the estate property,

?  preparing an inventory of the property,

?  paying valid claims against the estate (including taxes)
?  representing the estate in claims against other, and

?  distributing the estate property to the beneficiaries.

These last two functions may require liquidating assets; that is,
selling items like stocks, bonds, and other valuabl e assets in order
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The Workhor se Executor

A will can impose additional duties on the executor that are not
required by law. These might include requiring the executor to
develop post-death tax strategies, to choose which specific prop-
erty goes to which beneficiaries, and even to decide how to invest

funds.

In most states, you can name anyone you please as your executor,
as long as he or she is over eighteen and not a convicted felon.
There' s no consensus, even among lawyers, about who makes the
best executor; it al depends upon your individual circumstances.

It often makes sense to choose someone who is a major benefici-
ary under the will, because he or sheis likely to do a conscien-
tious job of managing your affairs. Many people name their

spouse or adult child as an executor. However, appointing your

spouse as an executor can cause problems if he or sheisincapaci-
tated by grief, illness, or disability, or has sole responsibility for
any minor children. Executors may be faced with some duties
that may be particularly unpleasant for family members, includ-
ing the job of retrieving money or property you lent to other rela-
tives or friends. If you think the role of executor would be too
much of a burden on your spouse or adult child, you may wish to
appoint a professional executor, even though it means paying a

fee.

The quality most desirable in an executor is persever-
ance in dealing with bills (especially the hospital, Medicare, and
ambulance and doctor charges incurred in a last iliness). These
often require a lot of paperwork, up-front payment, and subse-
guent reimbursement from insurance companies. Choose some-
one who has the time and inclination to deal with bureaucrats and
forms. Also, the executor may have to cope with relatives who
may be wondering why it’s taking so long to receive their inheri-

tance or why their bequests are smaller than expected.

In most estates, no significant legal expertise is required
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to serve as executor; the issues are all financial. The executor
will generally work with alawyer to probate the will. Y our will
can direct that your executor use a lawyer’s services for court
appearances, filings, and other technical matters requiring legal
expertise. The lawyer handles all the court appearances and
filings while the executor provides information and input. Es-
tate fees paid to the lawyer may be set by law (some states
specify an hourly rate, some a fee based on a percentage of the
estate).

If you run a business or are self-employed, consider
making your executor or co-executor someone knowledgeable
in your field. Sometimes the specialized knowledge of account-
ing or tax laws applicable to your area of business is easier for
a colleague than for your spouse or other relative to master.

It's often advisable to use a lawyer or a bank as an
executor for larger estates. A complicated estate that involves
temporarily running a business often demands an institutional
fiduciary, such as abank, that can call on the advice of lawyers,
tax experts, accountants, investment counselors, even business
administrators. It's impartial and immortal. You might also
consider hiring your lawyer as executor if you anticipate a will
contest or know that the estate is going to require a lot of legal
work.

Think carefully about the identity of the executor
when you draft your will and talk to your lawyer about what
your estate might require. You should also talk to your pro-
posed executor to ensure he or sheiswilling to do the job.
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Interest Rates and Mortgage Woes

Interest rates have risen over the past year, which means
that if you have an adjustable-rate mortgage, your pay-
ments are probably taking a bit more money out of your
pocket. A slight increase in mortgage payments is no
problem for most people, but it may spell trouble if you
need to make other large or unexpected payments. You
also may be concerned if rising interest rates are com-
bined with falling house prices in your area, which can
make it difficult to sell your home. Read on to find out
more about mortgages and what to do if you think you
may fall behind on your mortgage payments. If you an-
ticipate any problems making your mortgage payments,
you should contact your lender and your lawyer as soon

as possible.
Is there anything | can do if | can’t pay my mortgage?

When people get behind on their mortgage payments,
it’s usually because of job loss, divorce, illness, or
medical bills. The first thing to do if you’re having trou-
ble making your mortgage payments is to take the mat-
ter seriously. Many people refuse to face the fact that
their home is on the line and delay doing anything until
it’s too late. Then you should take the following steps:

?? Contact your lender as soon as possible. Call or
write to explain your problem, and be sure to include
your account number to speed the process.

?? Ask if you could defer paying principal for a few
months.

?? Ask if you could refinance the loan at a lower rate
to help make your payments affordable.

?? If that won’t work, ask for time to sell the home
yourself. If you’re actively trying to sell your home, your
lender may cooperate by reducing monthly payments.

?? Contact the nearest housing counseling agency,
which offers advice and services to help you ward off
foreclosure. If your loan is insured by HUD, for exam-
ple, a HUD-approved agency can help you apply for
federal mortgage-relief programs that may provide
temporary aid. If you have a VA-insured loan, contact a
local VA office for assistance.

?? Consider filing for bankruptcy, which in some
states may ward off immediate foreclosure. But be sure
to talk with a lawyer before beginning any bankruptcy
proceedings.

What is foreclosure?

Foreclosure is a legal action in which a lender takes
ownership of the property used to secure a loan be-
cause the property owner failed to make mortgage pay-
ments. Foreclosure terminates the homeowner’s own -
ership interest. A foreclosure decree orders the sale of
mortgaged real estate so the proceeds can satisfy the
debt.

Your Law is prepared by the ABA Division for Public Education. Articles in this newsletter do
not necessarily represent the official policies of the American Bar Association or of the partici-
pating firms, and the information contained in the newsletter should not be acted on without
professional advice. Your Law articles focus on broadly applicable legal principles. Contact your

lawyer for the specific law in your state.
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Preparefor Fireand Ice

Winter can be a hazardous time of year in the home. Sub-
freezing temperatures may lead to burst pipes and related
damage. Sorms may fell trees and damage homes. People
may slip and fall on or around your property. And electrical
fires are a special concern during the winter months when
people spend more time indoors and increase their use of
lighting, heating, and appliances. It isimportant to insure
against these types of damage and to make your property as
safe as possible for family and visitors alike. Standard
homeowners’ policies usually cover winter-related disasters
such as burst pipes and wind damage caused by weight of
ice or snow, aswell as fire-related losses. Basic home insur-
ance policies will only cover the actual cash value of your
home and its contents; broad policies and comprehensive

policieswill provide the replacement value.

Check your insurance policy to find out what kind of cover-
age you have. If you rent, then standard renters’ insurance
should cover damage to your personal property caused by
winter perils. And winter-related damage to cars is often
covered under the comprehensive portion of an auto insur-

ance policy.

Insurance can also protect you if someoneisinjured on your
property as aresult of your negligence. For example, home
insurance should cover the costs (including medical bills
and the cost of legal representation in alawsuit) you could
incur if someone were to slip on your broken steps and suf-
fer an injury, or if someone were to trip over your living-
room rug at a party. Of course, you should take steps to
make sure your house does not pose such hazards. Try to
place power cords in such a way as not to trip passers-by,
repair stairs and handrails promptly, and warn visitors of

any special hazards in your home. You do not have a legal duty
to clear your property of snow and ice (although local ordi-
nances may require you to clear the public sidewalk outside
your home), but you may be negligent if you create a hazard, for
example, if aleak from your gutter creates an ice slick. There
are several stepsyou should take to ensure that you get the most

out of your insurance coverage if you ever suffer damage.

?? Prepare an inventory of all the insured items in your house-

hold. The most effective way to do this is to photograph or
videotape insured items.

?? Keep copies of al your insurance documentation in a safe
place inside your house, and in a safe place outside your

home.

Of course, it’s even better to take steps to prevent and avoid
damage. Installing gutter guards and cleaning out gutters can
help ensure that rain and meltwater flow away from the house
and into the ground, rather than into your walls and ceilings.
Caulking cracks in walls and around windows can also help
avoid water damage. You can minimize the risk of storm dam-
age by trimming trees, getting weak branches removed, and
chopping down dead trees before they fall. You can avoid burst
pipes by keeping your house warm and insulating your basement
and attic. Just in case, learn how to shut off your water in an
emergency. Most important of all, protect yourself and your
family by checking that smoke and fire alarms work properly.
And if you have any guestions about claims under your insur-

ance, be sure to consult your lawyer.

Storms Have a Price Tag

According to the Insurance Information Institute, losses in win-
ter storms cost more than $1 billion a year between 1986 and
2005. Water damage and freezing account for approximately
17 percent of all homeowners’ insurance claims, while wind
and hail account for close to 50 percent. The average claim for

water damage and freezing is $5,095.
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NEWSFROM THE FLOYD LAW FIRM

The following have celebrated anniversaries with The Floyd Law Firm: Congratulationsto all!

Holly L. Holloway, real estate assistant, celebrated one year on 10/25/06.

Cassandra C. Stout, legal assistant, celebrated one year on 10/24/06.

Judy L. White, office manager, celebrated 22 years on 11/19/06.



