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Sout h Carolina Suprene
Court “Eases” Some
Confusi on Over Easenents

Thi s article wll addr ess a
common concern for clients that
could potentially have a negative
or positive inpact on their
i nterest in r eal estate.
Easenents affecting property can
be ei t her recor ded or non-
r ecor ded. This article addresses
those easenments that are not of
record in the county in which the
property is |ocated.

Bl ack’s Law Dictionary defines an
easenment as “A legal or equitable

right acquired by the owner of
one piece of land to use
another’s land for a special
pur pose.”

The South Carolina Suprene Court
used Boyd v. BellSouth (SC Sup.
CG. Opinion No. 26170, June 19,
2006) to clarify several conplex
issues in the area of easenents.
In the case, BellSouth owned a
large tract of land which they
divided into two parcels. Boyd
was eventual |y deeded the western
| ot while Bell South retained
ownership of the eastern |lot.
Boyd used a driveway that went
acr oss t he eastern tract,
retained by Bell South, to access
the rear of the building on her
| ot. Eventual | y, Bel | Sout h
constructed a fence that denied
Boyd the ability to continue
using the driveway. No docurent
was ever recorded evidencing an
intention by BellSouth to grant
an easenent to Boyd or  her

pri or use, necessity, and
prescription. The Court affirnmed
the elements of these easenents.

An easenent inplied by prior use
is: “(unity of title;
(2)severance of title, (3) the

prior use was in existence at the
tine of wunity of title; (4)the
prior use was not nerely

tenporary or casual; (5)the prior
use was apparent or known to the
parties; (6)the prior use was
necessary in that there could be
no other reasonable node of
enjoying the dom nant tenenent
wi thout the prior use; and (7)the
comon grant or i ndi cated an
intent to continue the prior use
after severance of title.”

An  easenent by
created when a party shows:

necessity is

“(1)

unity of title, (2) severance of
title, and (3) necessity.” The
necessary “nust be actual, real,

and reasonable as distinguished
from convenient, but need not be
absolute and irresistible.”

The elenents for
easenent are:
for 2 years,
the thing enjoyed, and
which is either adverse or
a claimof right.”

a prescriptive
“(1)continued use
(2)the identity of
(3)use
under

The SC Suprene Court concluded
these three types of easenents
apply to different sets of facts,
and t hus retain their
di stingui shing characteristics.

The second issue deternined in

the case was that the “necessity”
required for an easenent by prior
use can be less than that
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The Suprenme Court lastly
addr essed t he i ssue of
easenent by equi tabl e
est oppel : “(1) lack of

know edge and of the neans of
know edge of the truth as to
the facts in question; (2)
reliance upon the conduct of
the party estopped: and (3)
action based thereon of such
a character as to change his
position prejudicially.: The
SC Suprene Court concluded
t hat a properly recorded
chain of title will generally
def eat an easenent by
equi tabl e est oppel claim
The Court’'s rationale was
that one cannot be ignorant,
or wthout the means of
di scovering the state of the
title, if the chain has been
properly recorded in the
public records.
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If you have any further questions or would
like to schedule an informal seminar on this
or any other real estate subject, please call
Dundee W. Carter or Dalton B. Floyd, Jr.

If you would prefer to receive this
newsletter via email, please forward your
email address to
dwcar ter @floydlaw.com
The FLoyp Jaw Firm pC
15 Highway 17 South
Surfside Beach, SC 29587

Call usfor your next
Real Estate Closing!
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